
IN THE CONSTITUTIONAL COURT  

OF THE REPUBLIC OF SOUTH AFRICA 
 
 CCT Case no: 195/21 
 SCA Case no: 1349/19 
 GP Case no: 45537/16 
 
In the application of: 
 
NATIONAL HUNTING AND SHOOTING ASSOCIATION First Applicant 
 
PROFESSIONAL HUNTING ASSOCIATION  
OF SOUTH AFRICA Second Applicant 
 
In re: 
 
THE MINISTER OF POLICE First Applicant 
 
THE MINISTER OF JUSTICE Second Applicant 
 
THE ACTING NATIONAL COMMISSIONER: 
SOUTH AFRICAN POLICE SERVICES Third Applicant 
 

And 
 
FIDELITY SECURITY SERVICES (PTY) LTD Respondent 
     

 
____________________________________________________________  
 

HEADS OF ARGUMENT 
OF THE APPLICANTS 

____________________________________________________________  
 

INTRODUCTION: 

1. Before the Honourable Chief Justice / Acting Chief Justice is an 

application by the NATIONAL HUNTING AND SHOOTING 
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ASSOCIATION (“Natshoot”) and the PROFESSIONAL HUNTERS 

ASSOCIATION OF SOUTH AFRICA (“PHASA”) to be admitted as 

amici curiae in the abovementioned main application between the 

Minister of Police and two others (jointly referred to as “the 

Minister”) and Fidelity Security Services (Pty) Ltd (“Fidelity”). 

2. These heads of argument intend to address: 

2.1. Who are the applicants; 

2.2. Whether the applicants should be admitted as amici curiae; 

and 

2.3. The merits of the issues they wish to argue in the main 

application.    

THE APPLICANTS: 

3. Natshoot is an association of firearm owners and has been 

accredited as a hunting association and a sport shooting 

association in terms of Section 8 of the Firearms Control Act, no 60 

of 2000 (‘the Act”). Natshoot represents more than 42 000 
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members, who are all firearm owners.1 

4. PHASA conducts business as a professional hunting association, 

and has been accredited as such in terms section 8 of the Act. 

PHASA  and represents more than 3 000 professional hunters, who 

are all firearm owners.2 

5. There exists a cooperation agreement between Natshoot and 

PHASA in respect of inter alia firearm related matters. 

6. As accredited sport-shooting and hunting associations, Natshoot 

and PHASA is required to participate in the administration and 

implementation of the Act as explained in the founding affidavit.3 

7. To comply with the duties which are imposed upon Natshoot and 

PHASA by the Act and to offer the services as accredited hunting, 

professional hunting and sport shooting associations, Natshoot and 

PHASA employ a panel of suitably qualified persons who are 

proficient in the application, interpretation and administration of the 

Act and the Law concerning the possession and use of firearms and 

 
1 P 6 – 7, par 4. (Page numbers are as they appear in the application to be admitted as amici.)   
2 P 11, par 13 
3 P 7 – 8, par 5 and p 11, par 15 
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ammunition.4 

8. The deponent to the founding affidavit in this application is Mr Juan 

Kotze (‘Mr Kotze”) an admitted attorney with vast experience in the 

administration of the Act and the Law concerning firearm ownership 

in South Africa.5 Mr Kotze is a director and legal advisor of Natshoot 

and a legal advisor of PHASA.  

9. Due to the cooperation relationship and Mr Kotze’s close 

association with both entities, and the similar submissions Natshoot 

and PHASA intend to advance, they were both joined in one 

application to be admitted as amici curiae.  

WHY THE APPLICANTS ARE QUALIFIED TO BE ADMITTED AS AMICI:   

10. As stated above, Natshoot represents 42 000 firearm owners and 

PHASA represents 3 000 professional hunters, who are also firearm 

owners. 

11. The principal contentious issue in the main application before the 

 
4 P 9, par 7 
5 P 41, annexure FA3 
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Constitutional Court is whether the Act should be interpreted that a 

fresh application for a firearm licence, for a firearm of which the 

licence has expired in terms of the provisions of section 28(1)(a) of 

the Act, may be submitted to the Registrar. 

12. A section 28(1)(a) of the Act termination of a firearm licence results 

from a failure to timeously apply for the renewal of the licence in 

terms of section 24 of the Act. 

13. The portion of the judgment of the Supreme Court of Appeal (“the 

SCA Judgment”) dated 22 April 2021, against which the Minister 

applies to appeal before the Constitutional Court (“the SCA 

judgment”) directed that: 

“6  The order of the high court is set aside and in its place is 

substituted the following: 

6.1  It is declared that the applicant, Fidelity Security Services (Pty) 

Ltd, is entitled to apply afresh for new licences to process the 

firearms listed in annexure D to the applicant’s notice of motion and 

the Designated Firearms Officer responsible for the area in which 

the applicant’s principal place of business is situated is directed to 
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accept such applications and deal therewith in terms of the 

Firearms Control Act 60 of 2000.” 6         

14. Natshoot and PHASA and its firearm-owner-members respectfully 

agree with conclusions to which the SCA came, namely that the Act 

does not prohibit the submission of fresh firearm licence 

applications for the re-licencing of firearms of which the licences 

have terminated in terms of section 28(1)(a). 

15. Mr Kotze pointed out in the founding affidavit of Natshoot and 

PHASA, that on 5 December 2019 the Minister has confirmed in the 

National Assembly that by then 400 805 firearm licence renewal 

applications were not made. This fact has been easily ascertained 

by reference to the Minister’s response of which annexure FA7 to 

the founding affidavit is a copy.7  

16. Mr Kotze also confirmed that several members of Natshoot and 

PHASA have firearm licences which have terminated because of 

 
6 P 26 of the SCA judgment as attached to the Minster’s founding affidavit 
7 P 66 
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failures to timeously renew their firearm licences. 8   

17. In the main application the Minister takes the following position:9    

“… the Minister does not contend that someone whose licence has 

terminated by operation of law is forever precluded from applying 

for a new licence. What the Minister contends is that the Act does 

not require him or any designated official of the Department to 

accept an application for a firearm, whose licence has expired and 

has terminated by operation of law.” (Emphasis added.) 

18. The prevailing policy of the Minister, and the position he took 

against the SCA Judgment entails that all firearms of which the 

licences have terminated in terms of section 28(1)(a) must be 

handed to the police and destroyed.10 

19. Between 400 000 to 450 000 firearm owners are affected by the 

decision of the SCA and offers the correct interpretation and 

application of the Act, namely that it is permitted to submit fresh 

licence applications in respect of those firearms of which the 

 
8 P 25, par 53, and p 34, par 84 
9 P 14, par 23, as per par 33 of the Minister’s founding affidavit 
10 P 20, par 41 
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licences have terminated in terms of section 28(1)(a). 

20. On 8 November 2021 the consent of the parties in the main 

application was sought in terms of Constitutional Court Rule 10(1) 

by Natshoot and PHASA to be admitted as amici curiae.11 The 

respondent, Fidelity, and another amicus applicant, Sakelig NPC, 

consented to the admission of Natshoot and PHASA as amici 

curiae.12 So far, the Minister has not reacted to the request for 

consent. 

21. It is trite that even if the parties to a matter before the Constitutional 

Court consented to the admission of an amicus, the amicus must 

still make an application to the Chief Justice for admission.13         

22. It is further trite that an amicus curiae assists the Court by furnishing 

information or argument regarding questions of law or fact. An 

amicus is not a party to litigation but believes that the Court’s 

decision may affect its interests. The amicus joins in the 

proceedings before the Court to assist the Court because of its 

expertise on or interest in the matter. It further chooses the side it 

 
11 P 71 – 78, annexure FA10 
12 P 79 – 80, annexures FA11 and FA12  
13 Institute for Security Studies: In re S v Basson 2006 (6) SA 195 (CC), [6] and [9] 
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wishes to join unless requested by the Court to urge a particular 

position.14 

23. Because of the experience of Natshoot and PHASA with the 

administration of the Act, particularly in matters relating to the 

licencing of firearms, both entities are favourable positioned to 

assist the Constitutional Court by make submissions about fact and 

law which relate to the contentious issue in the main application. 

24. Both, Natshoot and PHASA, represent the interest of a substantial 

number of firearms owners who are directly affected by the SCA 

judgement and will be affected by the decision of the Constitutional 

Court. This representative capacity further motivates the admission 

of Natshoot and PHASA in the matter before the Constitutional 

Court.   

25. In addition, Natshoot and PHASA has standing to approach the 

above Honourable Court in terms of Section 38(c), (d) and (e) of the 

Constition of the Republic of South Africa, 1996 (“the Constitution”) 

as acting in the public interest, not only on behalf of its members, 

but also more than 400 000 to 450 000 affected firearm owners 

 
14 Hoffman v South African Airways 2001 (1) SA 1 (CC), [63] 
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whose licences have terminated in terms of section 28(1)(a) of the 

Act, and who all have a material interest in the outcome of the 

matter before the Constitutional Court.      

26. The application of Natshoot and PHASA is out of time, wherefore 

application is made for the condonation of the lateness of thereof. 

The lateness has not been the fault of the applicants, as explained 

in the founding affidavit.15    

27. In the circumstances, it is submitted that Natshoot and PHASA have 

a real interest in the matter and are bona fide in filing this 

application, in which circumstances, the lateness of the application 

is respectfully requested to be condoned. 

THE SUBMISSIONS  WHICH NATSHOOT AND PHASA WISH TO MAKE:   

28. Both, Natshoot and PHASA propose to make submissions to the 

Constitutional  Court about the following issues which are relevant 

and germane in the main application, namely: 

28.1. The interpretation which the Minister gives to the Act, in 
 

15 P 14 – 19, par 32 - 38  
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respect of “a firearm, whose licence has expired” is 

incorrect;  

28.2. The Minister imposes its incorrect interpretation of the Act 

and policy upon a considerable portion of the public who 

has an interest in the licencing of firearms; and 

28.3. The Minister is unwavering in its approach and policy not to 

accept fresh applications for the licencing of firearms of 

which the licences have terminated in terms of section 

28(1)(a); and 

28.4. Upon a proper interpretation of the provisions of the Act the 

submission of fresh licence applications in respect of 

firearms of which the licences have terminated because of 

non-renewal, should be permitted; and  

28.5. Section 21 of the Act, which provides for the temporary 

authorisation of the possession of a firearm, makes it 

possible that interim lawful possession of a firearm, of which 

the licence has terminated in terms of section 28(1)(a) may 

be authorised by the Registrar. 
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29. In summary, Natshoot and PHASA submit that the Act should be 

interpreted to allow fresh licence applications for firearms of which 

the licences have terminated in terms of section 28(1)(a) because: 

29.1. Section 28, which deals with the termination of licences in 

four instances, does not prohibited the submission of fresh 

licence application for such a firearm; 

29.2. Neither in section 28 nor in the remainder of the Act, is there 

a requirement that a firearm of which the licence has 

terminated in terms of section 28(1)(a) must be handed to 

the Registrar for destruction; 

29.3. The other three instances in terms of which a firearm licence 

may terminate,16 include the cancellation of a firearm licence 

and a declaration of being unfit to possess a firearm. In the 

lastmentioned instances the Act provides for procedures in 

terms of which the firearm owner may dispose of the 

firearm, without it being destroyed, which provisions offer a 

strong indication that a firearm in respect of which the 

 
16 Section 28(1)(b) – (d), surrendered firearms, cancelled licences and instances where 
persons were declared unfit to possess firearmsdestry 
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licence has terminated remains the property of the owner 

and the owner continuous to have the right to determine 

what happens with the firearm, i.e. despite the termination of 

the right to lawfully possess the firearm, the firearm remains 

the property of the owner; 

29.4. A firearm of which the licence is cancelled or when a person 

is declared unfit to possess that firearm, will not be required 

to be handed in and destroyed without the processes to 

dispose of the firearm which are provided for in respectively 

sections 28(2) to (6) and sections 103 and 104 to be 

followed. The Act does not make provision for such disposal 

procedures in the case of a section 28(1)(a) termination, 

which is a strong indication that the policy of the police, to 

require the handing in and destruction of such an affected 

firearm, as incorrect; 

29.5. Even in the case where firearms are forfeited to the State, 

section 149 makes provision that the owner of such a 

firearm (including a muzzle loading firearm and ammunition) 

remains the property of the owner until it is destroyed and if 

the firearm, muzzle loading firearm or ammunition has 
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“special value” the owner thereof may be compensated, 

which provisions confirm the continuing ownership of a 

firearm owner and which provisions further militate against 

the policy which the Minister attempts to enforce by 

requiring that owners of firearms of which the licences have 

terminated in terms of section 28(1)(a) must surrender their 

firearms for destruction;17     

29.6. In terms of Section 6(1) of the Act “the Registrar may issue 

any competency certificate, licence, permit or authorisation 

contemplated in this Act”. It is evident that Section 6 does 

not distinguish or prohibits a firearm owner to apply for a 

licence of which the licence has terminated in terms of 

section 28(1)(a); and  

29.7. Section 21 of the Act provides for the issuance of a 

temporary authorisation to possess a firearm, which 

provision offers a convincing indication that the Legislature 

foresaw the situation that a firearm which has not yet been 

licenced, including one on which the licence has terminated, 

may be permitted to be lawfully possessed, pending the 
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finalisation of a firearm licence application. 

30. Between the Tolmay and Froneman judgments about the 

constitutionality of the sections 24 and 28 of the Act about 200 000 

licences of firearm owners terminated because of non-renewal of 

the licences. The Minister then took the position that an amnesty in 

terms of section 139 of the Act could offer an opportunity to persons 

whose licences had terminated. Since December 2019 two amnesty 

periods were declared, ostensibly to reduce the number of illegal 

firearms.  

31. In terms of the conditions of the amnesties, firearm owners whose 

firearm licences have terminated were allowed to submit 

applications for the licencing of the affected firearms.     

32. There are many reasons why an amnesty does not offer a solution 

for the problem which is created by the termination of firearm 

licences but for present purposes, the relevance of the amnesties in 

the main application is that the Minister accepted that a firearm of 

which the licence has expired, is capable of being re-licenced.  

33. In permitting that fresh licence applications may be made for the 
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licencing of firearms of which the licences had expired, albeit within 

the ambit of an amnesty, stands in stark contradiction to the position 

which the Minister takes in the present matter, namely that those 

firearms may not be re-licensed, licenced or disposed of in any 

other way other than to be surrendered for destruction. 

34. It will be submitted that this contradictive position which the Minister 

took when the amnesties were declared, subverts the submission of 

the Minister in the main application, that a firearm of which the 

licence has terminated in terms of section 28(1)(a) is incapable of 

being re-licenced.  

35. In respect of PHASA one unique submission is required to be made 

which concerns the right of members of PHASA to choose their 

trade or professions as professional hunters.  

36. PHASA also has several members whose firearm licences have  

terminated during the period that the Tolmay Judgment had been in 

effect as well as other members who have been unable to submit 

re-licencing applications timeously because they outside the 

country, whilst performing their professional duties. 
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37. The stance which the Minister took in the main application threatens 

the fundamental right of PHASA members to exercise its right to 

choose their trade or profession freely in terms of section 22 of the 

Constitution in that the solution proposed by the Minister, namely 

that firearms of which the licenses have terminated, must be 

surrendered for destruction without any compensation. This implies 

that an affected professional hunter would have to replace his 

firearm by buying another firearm. Such an approach leads to an 

absurd and unfair result which does not accord with the correct 

interpretation of the Act. 

38. Many professional hunters own very expensive firearms which are 

suitable to hunt dangerous game. Most professional hunters are not 

in a financial position to replace their firearms if the policy of the 

Minister is to be followed. The policy of the Minister would severely 

prejudice the ability of a professional hunter, whose firearm licences 

have terminated and thus threaten their right to work and earn a 

living in their chosen profession.  

39. In the above stated premises, it is respectfully submitted that the 

conclusion to which the SCA came, namely that a firearm of which 

the licence has terminated in terms of section 28(1)(a) is capable of 



 
 
 
 

- 18 - 

being re-licenced, is correct.      

REQUEST TO ADDRESS ORAL ARGUMENT: 

40. The main application is of significant public interest. The approach 

to the issues in the main application of Natshoot and PHASA is 

unique and would contribute to the Constitutional Court coming to a 

just decision in the main application.  

41. From the above going summary of the submissions which Natshoot 

and PHASA intend to make, a detailed and complex analysis of 

various provisions of the Act is required to motivate the position of 

Natshoot and PHASA about the reasons why the findings of the 

SCA were correct. It is reasonably foreseeable that written 

submissions would have to be supplemented with an opportunity to 

make oral submissions to the Constitutional Court on the date of the 

hearing. 

42. Accordingly, it is submitted that it would be in the interest of justice 

to afford Natshoot and PHASA an opportunity to advance oral 

argument at the hearing of the main application.  
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CONCLUSION: 

43. It is respectfully submitted that Natshoot and PHASA have made 

out a proper case for the following relief, namely: 

43.1. That the late filing of this application of Natshoot and 

PHASA be condoned; 

43.2. That Natshoot and PHASA be admitted as amici curiae in 

the appeal and application in the main application; 

43.3. That Natshoot and PHASA be permitted to file written heads 

of argument for purposes of the main application by such 

time as  the Chief Justice / Acting Chief Justice directs; 

43.4. That Natshoot and PHASA be afforded the right to appear 

through counsel at the hearing of the main application and 

to make oral submissions to the Court. 

Dated at JOHANNESBURG on 10 November 2021. 
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Sent by Email 
HH COWLEY 
Counsel for Natshoot and PHASA 
Protea Group of Advocates 
Sandton 
Tel: 083 501 1220 – 011 775 5800 
Email: advhcowley@mweb.co.za 
  


